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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name KBI Holdings, L.L.C.

Granted to Date
of previous
extension

03/04/2009

Address 9311 East Via de Ventura
Scottsdale, AZ 85258
UNITED STATES

Attorney
information

Renee L. Mitchell
Ryley Carlock & Applewhite
One North Central Avenue Suite 1200
Phoenix, AZ 85004
UNITED STATES
rmitchell@rcalaw.com, jbenford@rcalaw.com Phone:602-258-7701

Applicant Information

Application No 77535130 Publication date 11/04/2008

Opposition Filing
Date

03/04/2009 Opposition
Period Ends

03/04/2009

Applicant BBK Tobacco & Foods, LLP
3315 W. Buckeye Rd., Ste. B
Phoenix, AZ 85009
UNITED STATES

Goods/Services Affected by Opposition

Class 034. First Use: 2007/05/01 First Use In Commerce: 2007/11/15
All goods and services in the class are opposed, namely: Cigar humidifiers

Grounds for Opposition

False suggestion of a connection Trademark Act section 2(a)

Priority and likelihood of confusion Trademark Act section 2(d)

Dilution Trademark Act section 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

3262105 Application Date 10/21/2004

Registration Date 07/10/2007 Foreign Priority
Date

NONE

Word Mark BLIMPIE SNACK SHACK

http://estta.uspto.gov


Design Mark

Description of
Mark

NONE

Goods/Services Class 043. First use: First Use: 2005/03/31 First Use In Commerce: 2005/03/31
Restaurant services

U.S. Registration
No.

3261911 Application Date 03/03/2004

Registration Date 07/10/2007 Foreign Priority
Date

NONE

Word Mark BLIMPIE XPRESS

Design Mark

Description of
Mark

NONE

Goods/Services Class 043. First use: First Use: 2005/03/31 First Use In Commerce: 2005/03/31
Restaurant services, carry out restaurant services, catering services

U.S. Registration
No.

3153304 Application Date 05/25/2005

Registration Date 10/10/2006 Foreign Priority
Date

NONE

Word Mark BLIMPIE



Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 2004/07/00 First Use In Commerce: 2004/07/00
Salads except macaroni, rice and pasta salads
Class 030. First use: First Use: 2004/07/00 First Use In Commerce: 2004/07/00
Prepared meat, fish and other food sandwiches, consisting of roast beef, ham,
chicken, tuna, turkey, steak, bacon, pastrami and corned beef; breakfast food
combination sandwiches consisting of scrambled eggs, sausage, bacon, ham
and cheese, all for consumption on or off the premises
Class 043. First use: First Use: 2005/04/00 First Use In Commerce: 2005/04/00
Restaurant services, carry out restaurant services, catering services

U.S. Registration
No.

3008697 Application Date 05/06/2004

Registration Date 10/25/2005 Foreign Priority
Date

NONE

Word Mark THE BLIMPIE BLUFFIN

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 1979/00/00 First Use In Commerce: 1979/00/00
Hot breakfast sandwiches, namely, egg sandwiches; egg and cheese
sandwiches; egg and ham sandwiches; egg, cheese and ham sandwiches; egg
and sausage sandwiches; egg, cheese and sausage sandwiches; egg and
bacon sandwiches; egg, cheese and bacon sandwiches; and a combination of
any of the aforesaid sandwiches

U.S. Registration
No.

2997499 Application Date 05/06/2004

Registration Date 09/20/2005 Foreign Priority
Date

NONE



Word Mark BLIMPIE BLAST.

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 1991/00/00 First Use In Commerce: 1991/00/00
prepared meat, fish and other sandwiches

U.S. Registration
No.

2906558 Application Date 09/19/2003

Registration Date 11/30/2004 Foreign Priority
Date

NONE

Word Mark BLIMPIE

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1998/04/01 First Use In Commerce: 1998/04/01
potato chips
Class 030. First use: First Use: 1997/01/00 First Use In Commerce: 1997/01/00
salad dressings

U.S. Registration
No.

2905006 Application Date 09/19/2003

Registration Date 11/23/2004 Foreign Priority
Date

NONE

Word Mark BLIMPIE

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1998/04/01 First Use In Commerce: 1998/04/01
potato chips
Class 030. First use: First Use: 1997/01/00 First Use In Commerce: 1997/01/00



salad dressings

U.S. Registration
No.

2851496 Application Date 05/08/2002

Registration Date 06/08/2004 Foreign Priority
Date

NONE

Word Mark I WANT MY BLIMPIE

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 2003/10/03 First Use In Commerce: 2003/10/03
prepared meat and fish sandwiches and other sandwiches, breakfast food
combination sandwiches consisting of scrambled eggs, sausage, bacon, ham
and cheese, all for consumption on or off the premises
Class 043. First use: First Use: 2002/05/06 First Use In Commerce: 2002/05/06
restaurant services, carry out restaurant services, catering services

U.S. Registration
No.

2195438 Application Date 07/25/1997

Registration Date 10/13/1998 Foreign Priority
Date

NONE

Word Mark BLIMPIE

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1964/00/00 First Use In Commerce: 1964/00/00
meats and processed foods, namely, prepared chicken; prepared fish; prepared
steak; prepared seafood, chicken, turkey and tuna fish salads; soups; chili;
sausage patties; scrambled eggs; hamburger; potato chips sold as a part of a
combination meal; meat balls; and pickles all of which are for consumption on
and off the premises
Class 030. First use: First Use: 1964/00/00 First Use In Commerce: 1964/00/00
breakfast food combination sandwiches consisting of scrambled eggs, sausage,
bacon, ham and cheese for consumption on and off the premises

U.S. Registration
No.

2120796 Application Date 09/14/1995

Registration Date 12/16/1997 Foreign Priority
Date

NONE

Word Mark BLIMPIE SUBS & SALADS



Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1992/00/00 First Use In Commerce: 1992/00/00
garden salads, chef salads, and potato salads
Class 030. First use: First Use: 1992/00/00 First Use In Commerce: 1992/00/00
prepared meat and fish sandwiches and other sandwiches, macaroni salads

U.S. Registration
No.

2011843 Application Date 09/14/1995

Registration Date 10/29/1996 Foreign Priority
Date

NONE

Word Mark BLIMPIE BEST

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 1970/00/00 First Use In Commerce: 1970/00/00
prepared meat and fish sandwiches and other sandwiches

U.S. Registration
No.

2007989 Application Date 08/11/1995

Registration Date 10/15/1996 Foreign Priority
Date

NONE

Word Mark BLIMPIE SUBS & SALADS

Design Mark

Description of
Mark

NONE

Goods/Services Class 042. First use: First Use: 1964/00/00 First Use In Commerce: 1964/00/00
restaurant services

U.S. Registration 1256296 Application Date 10/10/1978



No.

Registration Date 11/01/1983 Foreign Priority
Date

NONE

Word Mark BLIMPIE

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 1964/04/04 First Use In Commerce: 1964/04/04
Prepared Meat, Fish, and Other Food Sandwiches for Consumption On or Off
the Premises
Class 042. First use: First Use: 1964/04/04 First Use In Commerce: 1964/04/04
Restaurant Services

U.S. Registration
No.

1221085 Application Date 10/04/1978

Registration Date 12/21/1982 Foreign Priority
Date

NONE

Word Mark BLIMPIE

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 1964/04/04 First Use In Commerce: 1964/04/04
Prepared Meat, Fish and Other Food Sandwiches for Consumption On or Off
the Premises
Class 042. First use: First Use: 1964/04/04 First Use In Commerce: 1964/04/04
Restaurant Services
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /rlm/

Name Renee L. Mitchell

Date 03/04/2009
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 
 
 
 

KBI HOLDINGS, L.L.C., 

 

   Opposer, 

 

v. 

 

BBK TOBACCO & FOODS, LLP, dba 

HBI INTERNATIONAL, 

 

   Applicant. 
 

  

Mark:  BLIMPIE (IC 34) 

 

Application Serial No.:  77/535,130 

 

Filing Date:  July 30, 2008 

 

Publication Date:  November 4, 2008 

 

 

 

NOTICE OF OPPOSITION 

 

In the matter of Application Serial No. 77/535,130 filed July 30, 2008, by BBK 

Tobacco & Foods, LLP, dba HBI International (“Applicant”), an Arizona limited liability 

partnership, Joshua D. Kesselman, General Partner and/or BBK Tobacco & Food 

Products, LLC, General Partner, with offices at 3315 W. Buckeye Road, Suite B, 

Phoenix, Arizona, to register BLIMPIE for use in connection with cigar humidifiers in IC 

34, which was published in the Official Gazette on November 4, 2008.  The Trademark 

Trial and Appeal Board (“Board”) granted an extension to oppose until March 4, 2009. 

KBI Holdings, L.L.C. (“Opposer”), an Arizona limited liability company, having 

its principal place of business at 9311 East Via de Ventura, Scottsdale, Arizona 85258 

believes that it will be damaged by registration of the Applicant’s BLIMPIE mark and 

opposes the same. 

The grounds for this opposition are as follows: 

1. Opposer has used the BLIMPIE trademark for approximately 45 years in 

connection with a variety of food products and restaurant services. 
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2. Opposer is the owner of the famous BLIMPIE trademark, including the 

following federal registrations: 

 

Mark Reg. No. Reg. Date Goods/Services 

BLIMPIE SNACK SHACK 
3,262,105 July 10, 2007 

Restaurant services in IC 43 

BLIMPIE XPRESS 3,261,911 July 10, 2007 
Restaurant services, carry out 

restaurant services, catering 

services in IC 43 

BLIMPIE design 3,153,304 October 10, 2006 
Salads except macaroni, rice and 

pasta salads in IC 29; Prepared 

meat, fish and other food 

sandwiches, consisting of roast 

beef, ham, chicken, tuna, turkey, 

steak, bacon, pastrami and corned 

beef, breakfast food combination 

sandwiches consisting of 

scrambled eggs, sausage, bacon, 

ham and cheese, all for 

consumption on or off the 

premises in IC 30; Restaurant 

services, carry out restaurant 

services, catering services in IC 

43 

THE BLIMPIE BLUFFIN 3,008,697 October 25, 2005 
Hot breakfast sandwiches, 

namely, egg sandwiches; egg and 

cheese sandwiches; egg and ham 

sandwiches; egg, cheese and ham 

sandwiches; egg and sausage 

sandwiches; egg, cheese and 

sausage sandwiches; egg and 

bacon sandwiches; egg, cheese 

and bacon sandwiches; and a 

combination of any of the 

aforesaid sandwiches in IC 30 

BLIMPIE BLAST 2,997,499 
September 20, 

2005 

Prepared meat, fish and other 

sandwiches in IC 30 

BLIMPIE 2,906,558 
November 30, 

2004 

Potato chips in IC 29; Salad 

dressings in IC 30 

BLIMPIE design 2,905,006 
November 23, 

2004 

Potato chips in IC 29; Salad 

dressings in IC 30 
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I WANT MY BLIMPIE 2,851,496 June 8, 2004 
Prepared meat and fish 

sandwiches and other sandwiches, 

breakfast food combination 

sandwiches consisting of 

scrambled eggs, sausage, bacon, 

ham and cheese, all for 

consumption on or off the 

premises in IC 30; Restaurant 

services, carry out restaurant 

services, catering services in IC 

43 

BLIMPIE 2,195,438 October 13, 1998 
Meats and processed foods, 

namely, prepared chicken; 

prepared fish; prepared steak; 

prepared seafood, chicken, turkey 

and tuna fish salads; soups; chili; 

sausage patties; scrambled eggs; 

hamburger; potato chips sold as 

part of a combination meal; meat 

balls; and pickles all of which are 

for consumption on and off the 

premises in IC 29; Breakfast food 

combination sandwiches 

consisting of scrambled eggs, 

sausage, bacon, ham and cheese 

for consumption on and off the 

premises in IC 30 

BLIMPIE SUBS & SALADS 

design 
2,120,796 December 16, 

1997 

Garden salads, chef salads, and 

potato salads in IC 29; Prepared 

meat and fish sandwiches and 

other sandwiches, macaroni salads 

in IC 30 

BLIMPIE BEST 2,011,843 October 29, 1996 
Prepared meat and fish 

sandwiches and other sandwiches 

in IC 30 

BLIMPIE SUBS & SALADS 

design 
2,007,989 October 15, 1996 Restaurant services in IC 42 

BLIMPIE 1,256,296 
November 1, 

1983 

Prepared meat, fish, and other 

food sandwiches for consumption 

on or off the premises in IC 30; 

restaurant services in IC 42 
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BLIMPIE design 1,221,085 
December 21, 

1982 

Prepared meat, fish and other food 

sandwiches for consumption on or 

off the premises in IC 30; 

Restaurant services in IC 42 

True and correct copies of the Certificates of Registration for the foregoing marks are 

attached hereto as Exhibit “A,” and incorporated herein by reference. 

3. Opposer’s Registration Nos. 1,221,085, 1,256,296, 2,007,989, 2,011,843, 

2,120,796 and 2,195,438 are all valid, subsisting, incontestable and renewed. 

4. Opposer also has common law rights to the BLIMPIE mark and various 

derivatives of the BLIMPIE mark used on a variety of products and services, many of 

those uses arising through licenses. 

5. The BLIMPIE marks listed in Paragraphs 1 through 3 constitute the family 

of BLIMPIE marks. 

6. Opposer has for approximately 45 years continuously used and extensively 

advertised the BLIMPIE trademark and the family of BLIMPIE marks in connection with 

approximately 1,600 restaurant locations throughout the United States. 

7. Opposer owns and maintains a BLIMPIE website to promote its products 

and services at www.blimpie.com and has entered into a marketing relationship with race 

car driver Charles Hall.  The “blimpie.com” website displays Opposer’s BLIMPIE marks 

and is accessible to franchisees, potential franchisees and the general public.  Opposer’s 

BLIMPIE mark also appears on the race car driven by Charles Hall, which appears at 

venues across the United States and in televised races.  True and correct copies of pages 

from the “blimpie.com” website are attached hereto as Exhibit “B,” and incorporated 

herein by reference. 

8. Opposer’s BLIMPIE mark is used in connection with the third largest sub-

sandwich chain in the United States. 

9. Opposer’s restaurants using the BLIMPIE mark are recognized as a leading 

brand, as evidenced by, among others, the following rankings:  #128 on Restaurant & 
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Institution’s 2008 “Top 400 Restaurant Chains” list and # 46 on the 2008 “America’s Top 

Global Franchises” list in Entrepreneur magazine. 

10. By virtue of Opposer’s and its licensees’ continuous and substantially 

exclusive and extensive use in commerce of the BLIMPIE marks, and the commercial 

success of the products and services provided under the BLIMPIE marks, Opposer’s 

BLIMPIE marks have come to have significance in the mind of those in the restaurant 

industry and the general public as an indicator of the products and services originating 

with, sponsored by, or otherwise associated with Opposer, and no other person or entity. 

11. On information and belief, Applicant is an Arizona limited liability 

partnership with offices at 3315 W. Buckeye Road, Suite B, Phoenix, Arizona 85009. 

12. On information and belief, Applicant filed Application Serial No. 

77/535,130 to register BLIMPIE as a trademark for use in connection with cigar 

humidifiers in International Class 34 based on a first use date of May 1, 2007 and first 

use in commerce date of November 15, 2007. 

13. The filing date of Opposer’s applications for its BLIMPIE mark, which 

issued as the registrations relied on herein, as well as the date of issuances of such 

registrations, long predate the filing date of the application herein opposed.  Opposer has 

superior and paramount rights in the BLIMPIE mark as compared to Applicant.  There is 

no issue of priority concerning Application Serial No. 77/535,130. 

14. The BLIMPIE mark was famous, highly distinctive, and recognized by the 

public as identifying the products and services of Opposer prior to Applicant’s filing date. 

15. Applicant’s BLIMPIE mark is identical to Opposer’s BLIMPIE mark. 

16. Applicant’s mark is similar in sight, sound, and commercial impression to 

Opposer’s BLIMPIE trademark, the family of BLIMPIE marks, and the individual 

derivative marks that comprise Opposer’s family of BLIMPIE marks. 
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17. Upon information and belief, Applicant’s products are sold in convenience 

and other retail locations, similar to certain locations where Opposer’s BLIMPIE marks 

may be found. 

18. Upon information and belief, some of Applicant’s consumers and target 

consumers overlap with Opposer’s consumers and target consumers. 

19. Opposer enjoys substantial and exclusive goodwill and reputation in 

connection with its BLIMPIE mark and the family of BLIMPIE marks.  This goodwill 

and reputation will be harmed by the use and registration of the BLIMPIE mark sought to 

be registered by Applicant. 

20. Applicant’s BLIMPIE mark is identical to Opposer’s BLIMPIE marks and 

is likely to create confusion, mistake, or to deceive as to the source of origin of 

Applicant’s goods as originating with or being sponsored, approved, endorsed or licensed 

by, affiliated or associated with, or in some other way legitimately connected to Opposer. 

21. The granting of a trademark registration for the BLIMPIE mark to 

Applicant would be contrary to 15 U.S.C. §1052(d) and will violate or diminish the prior 

and superior rights of Opposer in its BLIMPIE mark and the family of BLIMPIE marks. 

22. The granting of a trademark registration for the BLIMPIE mark to 

Applicant would also be contrary to 15 U.S.C. §§ 1052 and 1125(c) and will dilute or is 

likely to dilute the distinctive quality of Opposer’s famous BLIMPIE mark and the family 

of BLIMPIE marks. 

23. Opposer will be damaged if Applicant obtains a registration of the 

BLIMPIE mark because Applicant will obtain statutory rights in the mark in violation 

and in derogation of the established prior rights of Opposer in its BLIMPIE mark and the 

family of BLIMPIE marks. 
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WHEREFORE, Opposer prays that registration of the BLIMPIE mark in 

Application Serial No. 77/535.130 be refused and that this opposition be sustained. 

Dated:  March 4, 2009. 

Respectfully Submitted, 

 
RYLEY CARLOCK & APPLEWHITE 
 
 
 
By  /Renee L. Mitchell/  

Renee L. Mitchell, Esq. 

Jessica A. Benford, Esq. 

One North Central Avenue, Suite 1200 

Phoenix, Arizona  85004-4417 

Telephone:  602-258-7701 

Fax:  602-257-6917 

Email:  rmitchell@rcalaw.com 

Attorneys for Opposer 
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CERTIFICATE OF ELECTRONIC TRANSMISSION AND SERVICE 

 

I hereby certify that on March 4, 2009, a true and correct copy of the foregoing 

Notice of Opposition was electronically filed with the Trademark Trial and Appeal Board 

through the ESTTA system and was served on Applicant by email and First Class Mail, 

postage pre-paid, addressed as follows: 

BBK Tobacco & Foods, LLP, dba HBI International 

Attn:  Edward Earle, Esq., General Counsel 

3315 W. Buckeye Road, Suite B 

Phoenix, AZ 85009 

Email:  edward.earle@hbiinternational.com 

 

 

 /Renee L. Mitchell/  

 Renee L. Mitchell 














































